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WHAT CHANGED?

• Not more claims 

• More conversation

• More exposure in court of public opinion



CONSEQUENCES HAVE EVOLVED

• The #MeToo movement changed the calculus for businesses 

• Old way of thinking:                                                                  
average no. of claims x average out of court settlement = exposure

• Now public opinion, press, and online reviews are part of calculation





BUSINESSES THAT SEIZE THIS OPPORTUNITY WILL THRIVE 



STILL NOT CONVINCED? 

• Unemployment at historic low

• No. 1 reason why people leave employer? 

• Best businesses recruit and retain the best talent

• A tale of two Koreas: North v. S. Korea  



MISTAKE NO. 1

CONTINUING “CHECK THE BOX” TRAININGS 

Waste of your time and employees time. 

Limited value as a legal defense. 



TRADITIONAL TRAININGS ARE BROKEN

• Full of legal definitions and concepts

• Obvious examples of harassment 

• “Don’t be Harvey Weinstein”

• Starts from premise that everyone is a harasser 

• Only tells people what they cannot do or say



ALTERNATIVE TRAININGS 

• Always explain the why!

• Range of conduct at issue: 

Some even well intentioned…

• Real examples are more interesting

• Don’t let people coast through it – engage! 



NEW PRESENTATIONS

• Fun (yes, actually) 

• Not afraid to use humor 

• Workshops, people in groups 

• Mixed media 

• Change of pace and tone 



MISTAKE NO. 2

ASSUMING LACK OF REPORTING = NO PROBLEMS

Fear of reporting is itself a problem. 





WHAT DID WE LEARN? 

• Best way to avoid lawsuit: trust of internal systems

• …Even when it doesn’t go their way

• Pop quiz. What’s your reporting/investigation protocol? 



CLEAR PROHIBITION ON RETALIATION



WHAT IF CLAIM FABRICATED? 

OR COMPLAINER WAS ALSO AT FAULT? 

Award for HR consultant of the year goes to…



MISTAKE NO. 3

COMPLEX, CONFUSING POLICIES

Simple, clear guidelines are key. 





KEEP IT SIMPLE – DITCH THE LAW TALK 

Be Nice. 

We strive to treat one another, and those we encounter in our workday and beyond, with 
the upmost respect, dignity, and understanding.

Don’t Make Things Weird. 

Anything that occurs before, during, or after work, that risks making things weird or 

awkward at work, will be an issue. 

Look Out for Each Other.

If you see, hear, or learn of something small or large that could create a conflict later, talk 
with the person you are concerned about, and advise a supervisor. 



DON’T AIM FOR THE BASELINE



DITCH ZERO TOLERANCE POLICIES

• Low level infractions should be treated on sliding scale

• People won’t report if worried about an overreaction 

• Fair and evenhanded leadership strengthens your organization





MISTAKE NO. 4

MAKING DISTINCTION BETWEEN 
PROTECTING COMPANY V. EMPLOYEES

Not mutually exclusive.



PROTECTING EMPLOYEES ALSO PROTECTS COMPANY

• Employees that trust internal process less likely to bring a claim

• Transparent, fair investigation process is essential

• Good employee morale and culture is good for the company



BUT ALSO EDUCATE ON WHAT IS NOT UNLAWFUL 
HARASSMENT OR DISCRIMINATION

• Long hours 

• Difficult boss

• Someone you don’t like

• Not getting a promotion

• Conflict 



MISTAKE NO. 5

KEEPING THE EQUAL OPPORTUNITY A**HOLE

Not worth the risk. 

Many good candidates behind them. 



WHAT IS AN EOA?

• Doesn’t pick on people because of a protected class…

• Just a jerk to everyone, equally

• Technically, not in violation of your old policies 

Example: 

In 2017, a young female producer accuses Bill O’Reilly of yelling at her 
and humiliating her based on her youth and gender…

but 20 years ago 





WHY A PROBLEM 
AND WHAT TO DO

A problem because…

• Terrible for culture

• Ticking time bomb for claims – hard to defend claims

• Ultimately bad for business

What to do…

• Update policies, counsel, and provide opportunity to change

• If no change, discipline and terminate



MAJORITY OF CLAIMS WE DEFEND

• Person experiences negative event at work 

• Believes treated unfairly 

• Doesn’t think anyone is listening

• Feels powerless

• Goes to attorney



SOLUTION

• Make expectations clear and simple, with established processes

• Be vigilant: known or should have known standard 

• Document like crazy



EVERYTHING YOU SAY IS 

SEXUAL HARASSMENT: 

AND 9 OTHER 
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IN CLOSING

• This is a process

• Must be more than one training

• Workshops are key

• Hold your leaders to higher standards

• Make your employees engaged bystanders 



THANK YOU!

Anthony Kuchulis
Barran Liebman LLP

503-276-2199
akuchulis@barran.com


